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From Counsel

A Preventive Law Service of The Office of The Judge Advocate General

Keeping You Informed On Personal Legal Affairs
LEGAL RESIDENCE

Many military members have asked about how to change their state of residence.  Often, they have decided that they now consider Florida or Texas to be their home.  They are usually still paying taxes to their home state and have heard that a stroke of the pen at finance will change their domicile and make the taxman go away.  Florida, Texas and several other states have no personal income tax.  Under the Soldiers’ and Sailors’ Civil Relief Act, only the state of domicile may tax a member’s military pay.

A person’s state of legal residence is determined by a person’s domicile.  A person is domiciled in a state when they are physically present in the state, and simultaneously have a present intent to remain in that state indefinitely, while abandoning the previous domicile.  Once a person meets these three requirements, they are domiciled in a state, and that state will be their legal state of residence.  

Military members and their families, as well as government civilian employees residing in Germany on government orders normally retain their original state of legal residence.  Once overseas, it is rather difficult to change one’s domicile and therefore legal state of residence because of the very fact that physical presence in the new state is required.  However, the prospect is not impossible.  A temporary visit to the new state may suffice if one forms a present intent to remain there indefinitely, but unless you have a reason beyond tax avoidance a temporary visit may not be sufficient.

A person’s intent is difficult to measure objectively.  Therefore, the courts and state agencies routinely look to outward factors to determine a person’s intent.  Some of these considerations are:

· Where a POV is titled and registered

· Which state issued a driver’s license

· Where one is registered to vote

· Where one owns real estate

· Where one pays local and state taxes (finance records should be changed to reflect new domicile.)

· Where one banks and has checking, savings, and credit accounts

· Wills

· Religious membership, if any

· Home of record at the time of entering service

· Place of marriage

Each of these factors tends to indicate a person’s intent to remain in a place indefinitely.  Therefore, accomplishing all of these criteria or any significant combination while home, on leave, TDY, or otherwise may very well establish a new state of residence, provided they were done while physically in the new state.

While it is necessary to establish ties with the proposed new state of legal residence to demonstrate one’s intent, it is equally important to abandon ties to your former residence.  A state can always challenge a change of legal residence and demand that you remain a part of the tax base.  If challenged, you should be prepared to demonstrate that you have abandoned your former state of residence and have established a new domicile.  The steps taken to demonstrate intent to remain in the new state also serve to demonstrate an intent to abandon the old state.  Also the following are particularly helpful:

· Surrendering old driver’s license

· Deregistering POV

· Terminating all state sponsored benefits to you and your dependents (including in-state tuition rates unless your dependent can independently maintain domicile in the original state)

· Not voting in elections

· Writing a letter to state income tax authorities informing them that you are no longer a legal resident of that state

To change your state income tax withholding election, go the finance office.  At the end of the tax year, part-year resident state tax returns should be filed in each state which requires a tax return.  If you have any questions as to your legal state of residence or desire to change it, you should consult an attorney or your legal assistance office for advice.

